[Case Title] In re:Winom Tool and Die, Inc., Debtor
[Case Number] 89-11954

[Bankruptcy Judge] Arthur J. Spector

[Adversary Number]XXXXXXXXXX

[Date Published] November 1, 1994



UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: W NOM TOOL AND DI E, | NC., Case No. 89-11954
Chapter 7
Debt or .
/
APPEARANCES
M CHAEL A. MASON, Trustee LESLI E K. BERG
of WNOM TOOL AND DI E, | NC. Asst. U. S. Trustee

M CHAEL A. NEDELMAN

Attorney for Zacova Industries, Smth
Brot hers Tool Conpany and
Conas Equi pnent

OPI NI ON REGARDI NG OBJECTI ON TO PROPOSED SETTLEMENT

The Debtor filed for relief under chapter 11 of the
Bankruptcy Code on August 21, 1989. The Court entered an order
confirm ng the Debtor's plan of reorgani zati on on July 11, 1992. On
April 26, 1994, the case was converted to chapter 7 pursuant to 11
U S C 81112(b)(8). On June 21, 1994, the chapter 7 trustee filed
a settlenment stipulation signed by the trustee and General Motors
Cor poration, under the terns of which General Mdtors agreed to nmake
paynent "on all accounts payabl e due" the Debtor, subject to General
Motors' right to set off from these accounts various anmounts that

t he Debt or owed General Mdtors. Settlement Stipulation with General



Motors at pp. 1-2. The settlenment was conditioned on court
approval, and the trustee served notice of the settlenment on all

parties in interest, providing themw th an opportunity to object.

Three parties--Zacova I ndustries, Inc., Smth Brothers Tool
Co., and Conas Equi pnment--avail ed thensel ves of this opportunity by
collectively filing an objection to the proposed settlenment. The
obj ecting parties, who did not hold cl ains agai nst the Debtor or the
estate prior to confirmation but who advanced credit to the Debtor
bet ween confirmation and conversion, contended that the clains
agai nst General Motors which the trustee seeks to conpromn se are not
estate property. |If that contention is correct, then of course the
trustee does not have the authority to settle the clains. Mor e
i nportant to the objecting parties, who obtained judgnments agai nst
the Debtor, a determ nation that the clains at issue are not a part
of the chapter 7 estate would enable themto pursue their declared
obj ective of |evying those assets w thout accounting to the trustee
for the proceeds of the |evy. Because | agree with the objecting
parties that the accounts receivable do not belong to the estate,
their objection will be sustained.

Section 1141(b) of title 11 states that, "[e]Xxcept as
ot herwi se provided in the plan or the order confirm ng the plan, the
confirmation of a plan vests all of the property of the estate in
the debtor.”™ Property which vests in the debtor pursuant to this
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statute is renoved from the estate. See, e.g., In re Chattanooga Wholesale
Antiques, 930 F.2d 458, 462 (6th Cir. 1991)); InreJones,152 B.R. 155, 180
(Bankr. E.D. M ch. 1993) (citing 81327(b), whichisidentical to 81141(b),
for the propositionthat, "[ulnlessthereis acontrary provisioninthe
chapter 13 plan or the order confirmngit, property ceases to be property
of the estate upon confirmation").
Since neither the Debtor's plan nor the order confirmng it
"ot herw se provi ded, " ownership of all property inthe chapter 11 estate was
transferred under 81141(b) fromthe estate to t he Debt or when t he pl an was
confirmed. The trustee conceded as nuch, but argued that 81141(b) was
rendered irrel evant when t he case was converted. He based this assertion
on 11 U. S. C. 8348(a), which provides in pertinent part that "[c]onversion
. constitutes an order for relief under the chapter to which the case
is converted, but, except as provi dedin subsections (b) and (c) . . . ,
does not effect a change inthe date of the filing of the petition, the
commencenent of the case, or the order for relief.”" Thetrusteeinterprets
t hi s | anguage as requiring that the case be deened a chapter 7 whi ch was
filed onthe original chapter 11 filing date. SeeTrustee's Responseto
Obj ection at 7A. And sincethis caseis deened to have been a chapter 7
t hroughout itslife, thetrustee's argunent conti nues, those provisions
whi ch are specific to chapter 11--and in particular, 81141(b)--do not apply.
ld.Seell U. S. C. 8103(f) (statingthat, with an exception not rel evant here,

"subchapters |, Il, and Il of chapter 11 . . . apply only in a case under



such chapter"”). Consequently, "the confirmation of the [Debtor's] Chapter
11 plan is undone."” Id.at {7B.

The validity of the trustee's construction of 8348 has nost
frequently been addressed by courts in the context of a conversionto
chapter 7 fromchapter 13. Wereas this case calls into question whet her
property renoved fromt he estate by §1141(b) renumi ns out si de of the estate
fol | owi ng conversion, the chapter 13/7 cases deal with the issue of whet her
t he debtor' s post-petition property acquisitions, added to the estate by
virtue of 11 U. S.C. 81306(a), renain estate property after conversi on. Sone

such cases hel d that property entering the estate under 81306(a) is part of

the chapter 7 estate, rejectingthetrustee'sinterpretati on of 8348. See,
e.g.,InreCalder,973 F. 2d 862, 866 (10th Cir. 1992); InreLybrook,951 F. 2d 136,
137-38 (7th Cir. 1991); InreSchmeltz,114 B. R. 607, 610, 20 B. C. D. 864, 23

C.B.C. 2d 527 (Bankr. N.D. I nd. 1990); InreTracy,28 B. R 189, 190, 10 B. C. D.
541, 8 C. B. C. 2d 440 (Bankr. D. Me. 1983). O hers support thetrustee's
argunent, interpreting 8348 as mandati ng that the court di sregard 81306(a)
f or purposes of determ ni ng what property bel ongs to the chapter 7 estate.
See,e.g., InredeVos, 76 B.R. 157, 159 (N.D. Cal. 1987); InreTucker,133 B. R
819, 820-21 (Bankr. WD. Tex. 1991); InreFiggers,121 B. R. 772, 774-75 ( Bankr.
S.D. Ohio 1990); InrePayne,88 B. R. 818, 821 (Bankr. E.D. Tenn. 1988); Inre
Erchenbrecher,85 B. R. 42, 44 (Bankr. N. D. Ohi o 1988); InreRedick,81 B. R 881,

883-84, 16 B.C.D. 1328, 18 C. B.C. 2d 254 (Bankr. E.D. M ch. 1987); Inre



Lennon,65 B. R. 130, 132-35, 15 C.B.C. 2d 756 (Bankr. N.D. Ga. 1986); Inre
Lepper,58 B. R. 896, 898, 14 C.B. C. 2d 1040 (Bankr. D. Md. 1986) ; InrePeters,

44 B.R 68, 70, 11 C.B. C. 2d 881 (Bankr. M D. Tenn. 1984); InreHannan,24 B. R
691, 692, 9 B.C.D. 1151, 7 C.B.C. 2d 750 (Bankr. E.D. N. Y. 1982). However,
the interpretation of 8348 offered by these | atter deci si ons does not
wi t hstand scrutiny.

Section 348(a) can be summari zed as establi shing two rat her
si npl e postul ates. First, conversionis an order for relief. Second,
except as otherwi se statedinthe statute, references inthe Codetothe
date of thefiling of the petition, the commencenent of the case, or the
order for relief, should be understoodto neanthe original (i.e., the pre-
conversion) date for those events. Al though these two basic principles are
consistent withthe trustee' s contention that this case nust be anal yzed as
t hough it has al ways been a chapter 7 proceedi ng, they are al so consi st ent
with the viewthat the court nmust take cogni zance of the pre-conversion
status of the case. Seelybrook,951 F. 2d at 137 (descri bi ng t he conpeti ng
interpretations of 8348 as "equal |y good alternative[s]"); 1 D. Epstein et
al ., Bankruptcy 82-17 (1992) (" Secti on 348 does not provi de a cl ear answer
to[the] question"” of whether the petitionis deenedto have beenfiled
under the converted chapter.).

The reason that 8348(a) neither advances nor refutes the
trustee's argunment isthat it is essentially anonsubstantive statute, the

consequences of whi ch can be understood only by applyingits rules to other



sections of the Code that nake reference tothe date of the filing of the
petition, the commencenent of the case, or the order for relief. Werever
those ternms are found in the Code, 8348(a), (b) or (c) specifies the
appropriate date for purposes of that Code provi si on. SeelnreWanderlich,36
B.R 710, 713-14, 11 B.C.D. 467 (Bankr. WD. N. Y. 1984); Tracy,28 B. R. at
190. Contrarytothetrustee' s argunent, then, thereis nothingin 8348(a)
whi ch conpel s t he concl usi on that the court nmust pretend that a converted

casewas originally filedinthe chapter towhichit was converted. See
Schmeltz,114 B. R at 610; InreFord,61 B. R. 913, 916, 14 C. B. C. 2d 1399 ( Bankr.

WD. Ws. 1986); Tracy,28 B. R. at 190. There are, however, a nunber of
consi derati ons whi ch support the concl usi on that the provisions of chapter
11 are rel evant for purposes of determ ning what property conprises this
chapter 7 estate.

By taki ng the positionthat conversionto chapter 7 reverses what
woul d ot herwi se be t he consequences of a confirned chapter 11 pl an, the
trustee isinessence arguing that conversi on under 81112(b) constitutes a
defactor evocati on of the order confirm ng the plan. Yet 11 U. S.C. 81144
states categorically that such an order may be revoked "if andonly if [it]
was procured by fraud," which was never allegedinthis case. It is highly
unl i kely that Congress would so narrowy and explicitly limt the
ci rcunst ances under whi ch a confirned pl an can be revoked, only to provide
for an exceptiontothat rule--inthe formof 881112 and 348--whichis

nei ther explicit nor self-evident. SeelnreT.SP.Indus.,117 B.R 375, 377-78,



20 B.C.D. 1401 (Bankr. N.D. Ill. 1990); seealsoJones, 152 B.R at 168
(collecting cases for the proposition "that statutes are to be read
har noni ously whenever feasible").

Nor shoul d there be any great nystery as to why 81144 is so
ci rcunspect. Any nunber of scenarios can and do pl ay out under the terns
of a confirnmed plan. Credit is extended, assets are sold, corporate
entities are created or nerged, and so on. Presumably m ndful of the
intricate chain of events that is often set in notion by the order of
confirmation, Congress nmade t he consi dered choi ce that only fraud woul d

warrant an attenpt to "unscranbl e the egg,” and eventhen only withinthe

180-day tinme franme i nposed by 81144. Cf.InreNardulli&SonsCo.,66 B. R. 871,
881 (Bankr. WD. Pa. 1986) ("Absent fraud, parties nust be abletorely on
the confirmed plan. . . . [Gherwi se,] aconfirmed Chapter 11 debtor woul d
be stillbornonthe confirmati on date. No future creditor woul d | end noney
to the Debtor. The creditors would fear that pre-petition security
interests could be resurrected.").

Further evidence of Congress' concern about the prospect of
trying to undo afaitaccomplii s 81144' s requi renent that the revocati on order
"contai n such provi sions as are necessary to protect any entity acquiring
rightsingoodfaithreliance onthe order of confirmation.” 11 U. S.C.
81144(1). The trustee's theory regardi ngthe consequences of conversion
fromchapter 11 to chapter 7 underm nes the policy of finality that 81144

clearly is designed to serve.



Inthis regard, the trustee clai ned that i nRedick,suprap. 4, |

"observed that the order confirm ngthe plan and t he pl an had di si nt egr at ed
upon conversion." Trustee's Response to Objection at f7B. But that

assertion is incorrect.

Redickaddr essed t he questi on of whet her a debtor who converts
fromchapter 13 to chapter 7 can recover funds that were pai d by t he debt or
tothe chapter 13 trustee pursuant tothe ternms of a confirnmed chapter 13
pl an, and whi ch at the ti ne of conversi on had not yet been paidto chapter
13 creditors as required by the plan. Redick,81 B. R at 882. | heldthat

nei t her the chapter 7 trustee nor the debtor was entitledto such funds, as

titlevestedinthe chapter 13 creditors upon receipt of the funds by t he
chapter 13 trustee. Id.at 884 and 887. 1n so holding, | foll owed the dictum
i n Lennon,suprap. 4, a case which had been criticized for failing to
recogni ze that a chapter 13 plan and the order confirmng it "disintegrate"
upon conversion. Redick,81 B. R at 886. In essence, ny responsetothis

criticismwas that, sincethe planwas in effect and bi ndi ng when t he funds

wer e recei ved by the trustee, the disposition of thosefundsis controlled
by the planevenifit i s subsequently rendered i neffective by conversionto
chapter 7. Id.at 886-87. The validity of the "disintegration” theory was
not out come-determ native i nRedickand | neither accepted nor rejectedthe
theory in that case.

Al t hough the trustee m scited Redick,t here i s a good deal of



authority for the conclusionthat conversionto chapter 7 invalidates a

confirnmed chapter 13 plan. See,e.g.,InreGreen,169 B. R. 480, 481-82 (Bankr.
S.D. Ga. 1994); InreBoggs,137 B. R 408, 410 (Bankr. WD. Wash. 1992); Peters,
44 B.R. at 73; InreDoyle,11 B. R. 110, 111, 7 B.C.D. 1010, 4 C. B. C. 2d 588

(Bankr. E.D. Pa. 1981); 5 CollieronBankruptcy 11307.01[ 8] (15th ed. 1993).
Thi s concl usi on seens pertinent here, i nasnuch as chapter 13 has a provi si on
whi ch, though not as explicit as 81144, likewiselinmts revocation of a
confirmation order to circunmstances involving fraud. Seell U.S. C.
81330(a). But there are considerations whichlimt the rel evance of t hese
cases.

Whet her assets continue to be part of the estate foll ow ng
confirmation of a chapter 11 or 13 pl an hi nges on whether there is a
provisioninthe plan or confirmation order tothat effect. Seesuprap. 2
(citing 11 U. S.C. 881141(b) and 1327(b)). Even if there is no such
provi sion, sone courts have hel d that property whichis necessary tocarry
out the chapter 13 planremains inthe estate notw thstandi ng 81327(Db).
See2 K. Lundi n, Chapterl3Bankruptcy§6. 16 at n. 205 and acconpanyi ng text (2d
ed. 1994) (collectingcases). If the estate does retain property post-
confirmation, it appears that that propertyis, inthe event of conversion
tochapter 7, distributedinaccordance with the provisions of chapter 7
rat her than t he pl an of reorgani zati on. SeeChattanoogaWholesale Antiques,930
F.2d at 463 (dictum.

The principlethat the distributionschene of chapter 7 controls
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over contrary provisions in a pre-conversion reorgani zation plan is
i napplicable here, as | holdthat the assets in question do not belongto
the chapter 7 estate.! But it is unclear fromGreenand t he ot her cases
cited whet her the estate retai ned any property fol |l owi ng pl an confirnati on.
To the extent that property remained i nthe estate post-confirnation, those
cases are not on point.

A nmore fundamental problemw th anal ogi zing to these cases
concerns the debtor's di scharge. By definition, an ot herw se enforceabl e
debt is not renderedinvaliduntil it is discharged. Prior to discharge,
t hen, a provisioninaconfirned plan which proposes to reduce t he anount
of acreditor'sclaim-e.g., by obligatingthe debtor to pay just 10%of
that claim-only suspends the creditor's ability to enforce the

preconfirmation claim rather than extinguishingthe claim SeeSmithv.No.

2 Galesburg Crown Finance Corp.,615 F. 2d 407, 411 (7th Cir. 1980) ("[When a

debtor fails to conpl ete paynent under a Wage Earner's Plan [i.e., aplan

The assertion in InreMidway,Inc.,166 B. R. 585, 590 (Bankr. D. N.J.
1994), upon whichthe United States trusteerelies, that "readi ng [the Code
as providing that assets revested inthe debtor under §1141(b) do not becone
property of the estate upon conversionto chapter 7] i gnores the provisions
of chapter 7 providing for distribution of estate property” puts the cart
bef ore the horse. The Code's distribution provisions canonly pertainto
property of the estate; the determ nation of what is property of the estate
nmust | ogi cal ly precede di stribution questions. Furthernore, inMidwaythe
parties apparently stipulated that "the debtor's interest inthe accounts

receivableis property of the converted chapter 7 estate.” Id. Thus, in
contrast tothe situation here, "[nJo party . . . argued [i nMidway] t hat
t he accounts recei vabl e are not property of the estate."” Id.at n.9. Thus

the entire discussion in Midwayis nmere dictum.
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under chapter X1l of the fornmer Bankruptcy Act, which is the pre-Code
anal og to chapter 13], the entire original claimof the creditor is
revived."); 5 Collierat 11327.01[1] ("Upon failure by the debtor to satisfy
cl ai ms i naccordance with the provisions of the confirmed plan or to obtain
a di scharge under section 1328(b), all owed cl ai ns renmai n due and ow ng,
except to the extent that actual paynent was infact made. . . ."). Thus
if areorgani zation caseis convertedto chapter 7 after plan confirmation
but prior to discharge, the plan may wel | be rendered i nvalid, at | east

insofar as it purports to conprom se the clains of creditors. SeeSmith615
F.2d at 411; InreShaffer, 48 B. R. 952, 955, 12 B. C. D. 1268 (Bankr. N.D. Ohi o

1985); 5 Collierat 11327.01[ 1] (" A conposition plan under chapter 13 . . .
ultimately binds creditors only tothe extent that thereis conpliance by
t he debtor with t he paynment ternms of the plan, unless the court grants a
di scharge under section 1328(b).").

Thi s caveat i s inportant because, whereas chapter 11 debts are
general |y di scharged on confirmation, seell U.S. C. 81141(d)(1)(A), with the
exception of a hardshi p di scharge (81328(b)), chapter 13 debts are not
di scharged until all plan paynents are made. Seell U.S.C. 81328(a).
Accordi ngly, those cases which hol d that chapter 13 pl ans term nat e upon
conversionto chapter 7 are di stingui shable. In acase suchasthis, where
t he post-confirmati on conversion occurs after a di scharge has been entered
and nei ther the plan nor the confirmati on order prevents vesting of estate

property in the debtor, the better viewis that the plan remains valid
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notw t hst andi ng t he conversi on. See,e.g.,InreLaing,31 F. 3d 1050, 1051 (10th

Cir. 1994) (The debtor's "confirmed Chapter 11 pl an bi nds hi mas a fi nal
judgnent . . . even though the Chapter 11 bankruptcy was | ater convertedto

Chapter 7."); InrePiercePackingCo.,169 B. R. 421, 429 (Bankr. D. Mont. 1994);
Inre BlantonSmithCorp.,81 B. R. 440, 444 (M D. Tenn. 1987); Nardulli&Sons, 66
B. R. at 881; cf.Vogelv.RussellTransfer,852 F. 2d 797, 799 (4th Cir. 1988) ("A
conversion to Chapter 7 does not undo what was by court order achi eved by

t he Chapter 11 confirmation. . . . " (citations omtted)). ButseelnreReef

PetroleumCorp.,99 B. R. 355, 360, 19 B.C.D. 619 (Bankr. WD. Mch. 1989)
(suggesting that the continued validity of a confirmed chapter 11 pl an
foll owi ng conversi onto chapter 7 shoul d be assessed on a case-by-case
basi s) .

The trustee's position with respect to the post-conversion
validity of 81141(b) is further underm ned by 11 U. S. C. 8349(b). That
section states as foll ows:

Unl ess the court, for cause, orders otherw se, a
di sm ssal of a case ot her t han under secti on 742 of
this title --

(1) reinstates --

(A any proceeding or custodianship
super seded under section 543 of thistitle;
(B) any transfer avoi ded under section
522, 544, 545, 547, 548, 549, or 724(a) of
this title, or preserved under section
510(c)(2), 522(i)(2), or 551 of thistitle;
and

(C) any lienvoided under section 506(d)
of this title;
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(2) vacates any order, judgnment, or transfer
ordered, under section 522(i) (1), 542, 550, or 553 of
this title; and

(3) revests the property of theestateintheentity

i n whi ch such property was vested i medi ately before
the commencenent of the case under this title.

Onits face, this statute makes cl ear that di sm ssal of a case
will in certain respects restore the statusquoante, ef fecti vely voi di ng
transfers of property interests that woul d ot herw se be bi nding. The fact
that 8349 is soexplicit inthisregard, whereas the sectionimedi ately
preceding it--8348--is devoid of such detail, reinforces the inference that
conversi on does not "unravel " historical events. SeelNSv.Cardoza-Fonseca,
480 U. S. 421, 432 (1987) ("[W here Congress i ncludes particul ar | anguage i n
one section of astatute but omts it inanother section of the sane Act,
it isgenerally presunedthat Congress acts intentionally and purposely in
t he di sparate i nclusion or exclusion.”™ (internal quotation marks and
citations omtted)); InreLybrook107 B. R. 611, 613 (Bankr. N.D. Ind. 1989),
affd, 135 B.R. 321 (N.D. Ind. 1990), affd,951 F.2d 136 (7th Cir. 1991)
(Section 348 "should not bereadas anullificationact. It is not designed
t o change" pre-conversion events.); Ford61 B. R at 916 ("[ Al ctions t aken
inthe case prior to conversion[do not] beconme nullities" under 8348(a).);
id.at 916 n. 4 (observing that the Advisory Committee Note to F. R Bankr. P.
1019 states that therule "inplenents 8348 . . . [and] is not intendedto

i nval i dat e any action taken in the superseded case before its conversionto

chapter 7").
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The trustee' s argunment that this case shoul d be treated as t hough
it were always a chapter 7 is al so contrary t oChattanoogaWholesaleAntiques,

supra p. 2. In that case, the chapter 7 trustee sought to recover
preconversi on paynents that were nade to a credi tor under the terns of a
confirmed chapter 11 plan. 930 F.2d at 460, 462. 1In asking for this
relief, thetrusteereliedon 11 U S.C 8549(a), which generally permtsthe
trusteeto avoid a post-petition"transfer of property of the estate--. .

that i s not authorized under [title 11] or by the court."” Seeid. The
court rejected the trustee's cl ai mbecause t he paynents i n questi on were
made not with estate property, but rather with funds t hat had vested inthe
debt or pursuant to 81141(b). Seeid.at 462. Thus whil e the court did not
address the i npact of 8348, it inplicitly recognizedthe principlethat
property which exits the chapter 11 estate under 81141(b) does not reenter
the chapter 7 estate in the event of conversion.

I n contrast to ChattanoogaWholesale Antiques,t he assets at issue
her e have not been transferred by the Debtor toathird party. But that
distinctionissignificant only if oneis prepared to accept the proposition
t hat the i ssue of whether property which | eaves the estate under 81141(b)
becones a part of the converted chapter 7 estate turns on whet her t he debt or
still happens to beincontrol of that property on the date of conversion.
The Bankruptcy Code provides no support for that proposition, and |
t herefore believe that ChattanoogaWholesaleAntiguescannot be di sti ngui shed

on that basis.
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Anot her factor mlitating agai nst thetrustee' sinterpretation
of 8348 isitsinherent inplausibility. At therisk of sounding sinplistic,
one woul d expect that a case whi ch was converted fromchapter 11 to chapter
7w |l be anal yzed as just that--a case whi ch was converted fromchapter 11
to chapter 7. The notion that conversiongivesrisetothelegal fiction
t hat the case was al ways a chapter 7 is conceptually awkward, and thereis
no readily apparent reason why reality nust be ignored in this fashior

To the contrary, it appears that the Codeinplicitly rejectsthe
trustee's point of view Section 726(b) of title 11 provides that an
adm ni strative expense "incurred under [chapter 7] after . . . conversion
has priority over [an adm ni strative expense] i ncurred under any ot her
chapter or [chapter 7] before. . . conversion." |f cases that have been
converted to chapter 7 are to be treated as t hough t hey had al ways been a
chapter 7, there would be no need for this statute to refer to pre-
conver si on expenses "i ncurred under any ot her chapter" because t hat coul d
never happen: by definition, allsuch expenses woul d be i ncurred under
chapter 7. The fact that 8726(b) is worded as it is suggests that
conver si on does not "rel ate back” to t he commencenent of the case pursuant

to 8348. SeeAstoriaFed. Sav. & Loan Ass'nv. Solimino,501 U. S. 104, 111 S. Ct.

2166, 2172, 115 L. Ed. 2d 96, 107 (1991) ("[We construe statutes, where
possi ble, so as to avoid rendering superfluous any parts thereof.").
The trustee asserted that invalidation of 81141(b) "i s consi stent

wi th the ef fect of conversion onthe discharge of [8]1141(d). Corporations
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are not entitledto adischarge under Chapter 7. It nust, therefore, be
concl uded that the conversionrenders ineffective the di scharge provi sions
of [8]1141(d) and vitiates the corporate di scharge resulting fromthe pl an
confirmation, because this is a case under Chapter 7 of the Code and
corporations are not entitledto a discharge under Chapter 7." Trustee's
Response to Obj ection at §7B. This argunent assunes that the Debtor's
di scharge under 81141(d) was obtai ned while the case was a chapter 7
proceedi ng, rather than while it was a chapter 11 proceeding. That
assunptionistrueonlyif thetrusteeis correct in assertingthat the case
nust be deened t o have been a chapter 7 proceeding fromits inception. Thus
the fatal flawinthe trustee's argument isthat it assunes the point in
controversy.

The trustee al so i nvoked F. R Bankr. P. 1019(5), whi ch establ i shes
certainfilingrequirenments incases convertedto chapter 7. That rule
states in pertinent part as follows:

[ E] ach debtor in possession or trustee in the

superseded case shall . . . fileandtransmt tothe

United States trustee afinal report and account.

If the conversion order is entered after

confirmation of aplan, the debtor shall file. . . a

schedul e of property not listedinthefinal report

and account acquired after the filing of the original

petition but before entry of the conversion order .

The trust ee argued t hat thi s paragraph supports his contentionthat it nmakes

no di fference "whet her the assets were generated pre or post confirmation,”

and that all such assets "are property of the estate and therefore part of

16



t he converted Chapter 7 estate.” Trustee's Response to Objection at §7C.

I n essence, thetrustee' s rational e appears to be that assets
acqui red post-petition and pre-conversion belong to the estate because Rul e
1019(5) requires that such assets be listed or schedul ed. One bi g probl em
withthisrationaleis that the federal bankruptcy rul es cannot invalidate
the transfer of property interests pursuant to §81141(b); only anot her

statutory provision coulddothat. See28 U.S.C. 82075 (The bankruptcy
“rul es shal |l not abridge, enlarge, or nodify any substantive right."); see

also, e.g., White v. Boston, 104 B. R. 951, 954 n.3 (S.D. Ind. 1989) ("[T]he
[ bankrupt cy] Rul e[ s] cannot ' abridge, enl arge, or nodi fy' any substantive
provi si on of the Bankruptcy Code. 28 U.S.C. 82075. . . . To the extent
a Rul e contradicts a statute, the Ruleis invalid."); InreRoberts,68 B. R.

1004, 1006, 15B.C. D. 563, 16 C.B.C. 2d 498 (Bankr. E.D. M ch. 1987). Thus
evenif thetrustee were correct inarguingthat Rule 1019(5) is prem sed
on the assunption that the chapter 7 estate i ncludes all property acquired
inthe interi mbetween the commencenent of the case and conversion to
chapter 7, | could and woul d reject that premse. It isquiteclear, inany
case, that thetrusteeis reading far too nuch into Rule 1019(5), as a
sinple exanple will denonstrate.

Assune that after filing for chapter 11 relief, the debtor
acquires an interest in an ERI SA-qualified pension plan. The case is

subsequent |y converted to chapter 7. Application of thetrustee' s analysis
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tothese facts woul d | ead to the concl usionthat the pensionplanis estate
property, sincealiteral interpretation of Rul e 1019(5) nandat es t hat t hat
asset be di scl osed. That conclusionis patently wong because, evenif one
assunes that the debtor's i nterest woul d ot herwi se be within the scope of
11 U.S. C. 8541(a), it is excluded fromthe estate by operation of 11 U S. C
8541(c)(2). See Pattersonv. Shumate,504 U.S. __ , 119 L.Ed.2d 519, 532
(1992).

The reason the trust ee' s net hodol ogy produced t he w ong answer
inthis hypothetical is sinple: Rule 1019(5) does not purport to establish
ground rul es for determ ni ng whet her a particul ar asset or cl ass of assets
isorisnot estate property. Because it does nothing norethanrequire
t hat property acquisitions be disclosed, it wouldbesillytoconsult Rule
1019(5) for purposes of interpreting and applyi ng 81141(b), 8541(c)(2), or
any ot her Code provi sion which defines thelimts of the bankruptcy estate.
| therefore see no nerit to the trustee's argunent that Rule 1019(5)
justifies the conclusionthat any post-petition, pre-conversion property
acquisitioninurestothe estate's benefit. As expressly stated by the
Advi sory Commi ttee on Bankruptcy Rul es, seesuprap. 12, Rul e 1019(5) i s not
designed to disrupt pre-conversion actions.

Ironically, there are provisions in Rule 1019 and ot her
bankruptcy rul es which actually tend to underm ne the trustee' s theory.
Pursuant to F. R Bankr.P. 1019(3), "[a]ll clainms actually filed by a creditor

[prior to conversionto chapter 7] shall be deened filedinthe chapter 7
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case."” Under F. R Bankr.P. 1019(1)(A), "[I]ists, inventories, schedul es, and
statenments of financial affairs” filed prior toconversionto chapter 7
"shall be deemed to be filedinthe chapter 7 case." SeealsoF. R. Bankr. P.
1007(c) ("Schedul es and statenents previously filedin a pending chapter 7
case shall be deenmed filedin asupersedingcase. . . ."). Theserules
woul d seemt o be redundant i f converted cases are deened by virtue of 8348
to have been filed under the chapter to which the case converts.

The trust ee subsequent|y argued t hat certai n Code provi si ons and
bankruptcy rul es woul d be "i neffective" if property vestinginthe debtor
under 81141(b) did not revest inthe estate upon conversionto chapter 7.
He argued, for exanpl e, that there woul d be no point in all ow ngthe chapter
7 trustee of aconverted chapter 11 case an opportunity to assune or reject
executory contracts, see 11 U. S. C. 88348(c) and 365(d) (1), if all property
of the estate remained in the debtor after conversion.

Thi s argunment assunes that recogni zi ng t he post-conversion
validity of vesting under 81141(b) nmeans t hat t he chapter 7 estate can never
"inherit" property interests fromthe pre-conversion chapter 11 estate.
That assunptionis wong for two reasons. First, 81141(b) never even cones
into play if conversion occurs before a plan is confirnmed.

Second, to the extent that the plan or confirmation order so
provi des, property of the chapter 11 estate does not vest in the debtor--and
hence woul d becone a part of the chapter 7 estate if the case converts. |

thereforereject thetrustee's assertion that certain Code provisions or
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bankr upt cy rul es woul d be render ed neani ngl ess i f conversi on di d not di vest
the debtor of property interests acquired pursuant to 81141(b).

For the reasons stated, | hold that property which vestsinthe
debt or under 81141(b) does not revest inthe estate upon conversionto

chapter 7. SeelnrePaulingAutoSupply,158 B. R. 789, 795 (Bankr. N.D. | owa
1993); InreT.S.NoteCo.,140 B.R 812, 813-14 (Bankr. D. Kan. 1992); InreH.R.P.
AutoCenter,130 B. R. 247, 256 (Bankr. N.D. Ohio 1991); T.S.P.Indus., 117 B. R

at 377-78; seealsoChattanoogaWholesale Antiques,930 F. 2d at 462; cf.Jones,152
B.R at 180 and 182 n. 34 (Secti on 348 does not reinstate | i ens voi ded under
11 U. S. C. 8506(d) when a caseis converted fromchapter 13 to chapter 7,
even t hough t he Suprenme Court rul ed that chapter 7 debtors cannot use
8506(d) to invalidate liens.); Nardulli&Sons,66 B. R. at 881 (" Secti on 348
does not inply the revocation of the confirmation order . . . .").

The United States trustee fil ed a statenent whi ch suggest ed t hat
it woul d be i nequitablefor anunber of reasons torulethat the Debtor's
post-confirmati on property interests renain outsidethe converted chapter
7 estate. And many courts whi ch have confronted t he probl emof definingthe
par anet ers of a post-conversi on estate have taken general policy concerns
into consideration. My hol ding, however, is not based on such
consi derati ons.

The primary reason for this is that 81141(b) is relatively
strai ghtforward, does not leadto absurdresultsif literally applied, and

is not contradi cted by 8348 or any ot her Code provision. Under such
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circunstances, ny taskistoapply the statute as witten. CfinreColumbia

GasSystems,33 F. 3d 294, 302 (3d Cir. 1994) ("CQur obligationislimtedto
one of statutory interpretation; when a statute is cl ear and unanbi guous
policy argunments cannot deflect us fromthat interpretation.").

A second reason why | steer cl ear of policy considerationsis
t hat 81141(b) does not nandate t he vesting of estate property inthe debtor.
By itsownterns, that statute pernmits the plan or the order confirmngit
t o precl ude such vesting. Accordingly, those courts which are so inclined
canroutinely specifyinconfirmationorders that certain (or all) property
istoremaininthe estate. CflnreBartlett,149 B. R. 446, 447 n. 1 (Bankr. WD
Tex. 1992) ("Inthis district, the order of confirmati on does not revest
property of the estateinthe debtor . . . [under] 81327(b)."); 2 K Lundin,
Chapter 13 Bankruptcy 86. 16 (2d ed. 1994) ("[Il]t is the practice in sone
jurisdictions that all Chapter 13 pl ans contain a provi sion preservingthe
estate until consummationof the plan. Thi s approach preserves the debtor's
argunment that all of the debtor's property . . . renmains property of the
estate . . . notw thstanding confirmation and the 'vesting' effect of
8§1327(b)."). And as pointed out by the objecting parties here, apartyin
interest is free under 81141(b) to negoti ate for plan terns which protect

t hat party fromany percei ved di re consequences of vesting.? Thus policy

’Li ke any other | egal docunent, a proposed plan of
reorgani zati on nust be closely scrutinized. Each creditor in
review ng the plan should engage in a series of "what if" questions.
What if the debtor defaults? What if the case is converted? What
if the case is disnmissed? |If the creditor does not |ike the answers
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debat es concerni ng t he i npact of 81141(b) are m spl aced, as that statuteis
in essence policy-neutral.

As an alternative to his argunment that this case should be
anal yzed as though it were al ways a chapter 7, the trustee asserted t hat
NLRB v. Bildisco & Bildisco, 465 U. S. 513 (1984), dism ssed "the notion that
separate entities were created by a Chapter 11 filing. It is, thus, always
the same entity throughout the case . . . . As aresult all assets
generated during the case are property of the estate pursuant to 11 USC
541(a)(6) and (a)(7)." Trustee's Response to Objection at f7C.

Wth an i nportant exception to be di scussed infra,8541(a) (6)
i ncl udes as part of the estate "[p]roceeds, product, offspring, rents, or
profits of or fromproperty of the estate.” Under 8541(a)(7), the estate
alsoincludes "[a]lny interest in property that the estate acquires after the
comrencenent of the case.” If thetrusteeis correct in arguingthat the
post-petition chapter 11 debtor has noidentity separate fromhi s status as
debt or in possession, thenit would followthat any property interests
arising post-petitionfall withinthe reach of 8541(a)(6) and/ or 8541(a) (7).
As wi | | be expl ai ned, however, | believe that the trustee' s premseis

f al se.

to these questions (or if there are no clear answers), she should
negotiate for terms that address her concerns. She may, for
exanpl e, demand a security interest in post-confirmation assets, or
stock in the reorganized debtor so as to be in a position to
exerci se control over managenent. And of course a creditor nmay
insist on a provision that some or all of the assets of the estate
are not to vest in the debtor upon confirmation.
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| n Bildisco,t he Court confronted the i ssue of "whet her t he NLRB can

find a debtor-in-possession guilty of an unfair |abor practice for
uni laterally rejecting or nodi fying a col | ecti ve-bargai ni ng agreenent before
formal rejection by the Bankruptcy Court." 465 U.S. at 527. The part of
t he opi ni on upon which the trustee presumably relies states as follows

Much ef fort has been expended by t he parties onthe
question of whether the debtor is nore properly
characterized as an "alter ego"” or a "successor

enpl oyer" of the pre-bankruptcy debtor, as those terns
have been used i n our | abor decisions. . . . Wesee
no profit in an exhaustive effort to identify which, if either, of these
terms represents the closest analogy to the debtor-in-possession.
Qoviously if thelatter were awholly "newentity," it

woul d be unnecessary for the Bankruptcy Code to al | ow
it toreject executory contracts, sinceit woul d not

be bound by such contracts inthe first place. Forour
purposes, it is sensible to view the debtor-in-

possessi on as the sane "entity" which exi sted before

the filing of the bankruptcy petition, but enpowered

by virtue of the Bankruptcy Code to deal withits

contracts and property in a nmanner it coul d not have

enpl oyed absent the bankruptcy filing.

Id.at 527-28 (enphasis added).

Thi s passage does i nply that t he debt or and debtor i n possessi on
are one and t he sanme. But the highlighted portion of the text nmakes cl ear
t hat the Court passed on the opportunity to render a definitive anal ysis of
that issue, andthat it waslimtingits "sanme-entity" conclusiontothe
facts before it. Bildiscotherefore | eaves open the possibility that

di stinctions between the debtor and the debtor in possession may be

appropriate in other contexts. Cf,e.g.,InreFastrax,Inc.,129 B. R. 274, 276

(Bankr. M D. Fla. 1991) ("While it is true that forcertainpurposes, the Debt or
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and debtor-in-possession are legally distinct entities, . . . 8365
[ gover ni ng assunption or rejection of executory contracts] woul d be rendered
meani ngl ess” by t hat proposition. (enphasis added)). And for a nunber of
reasons, such a distinction is both |ogical and unremarkabl e.

The debtor i n possessionis atrustee. Seell U S.C. 8§8323(a)
and 1107(a); seealso,e.g.,InreTriangleChemicals,697 F. 2d 1280, 1284 (5th Cir.
1983). CQutside of bankruptcy, courts recogni ze that anentity can haveits
own | egal identity separate and apart fromits status as atrustee. See,
e.g., Bankers Trust Co. of Muskegon v. Forsyth, 266 M ch. 517, 521, 254 N.W 190
(1934). To the extent that the Code does not suggest otherw se, this
concept remai ns vi abl e i n bankruptcy. Cf.CommodityFuturesTradingComm'nv.
Weintraub, 471 U. S. 343, 351-52 (1985) ("Because the attorney-client privilege
is controll ed, outsideofbankruptcy, by a cor porati on's managenent, t he actor
whose duti es nost cl osel y resenbl e t hose of nanagenent shoul d control the
privilegein bankruptcy, unless sucharesult interfereswth policies
under | ying the bankruptcy | aws." (enphasi s added)); InreHunt,153 B. R. 445,
451, 28 C. B. C. 2d 1434 (Bankr. N.D. Tex. 1992) (citingWeintraub as st andi ng
for the proposition"that bankruptcy probl ens shoul d be anal yzed by t he sane
princi pl es t hat woul d gover n anal ogous nonbankruptcy situations"); W
M t chel son, Waiver of the Attorney- Client Privilege by the Trustee in Bankruptcy, 51 U.
Chi. L. Rev. 1230, 1233 (1984) ("[T] he proper way to gauge t he ef fect of .

. changes [ brought about by bankruptcy] ontherights of parties invol ved
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i n a bankruptcy proceedingis to anal ogi ze the changeto asimlar event in
nonbankruptcy awand then to use thi s anal ogy to establish the substantive
rights of the parties in bankruptcy." ( quotedinHunt,153 B. R. at 451 n.9)).
The concept was unequi vocal |y accepted by the Sixth Grcuit in a pre-Code,
chapter Xl case involving a debtor in possession. SeelnreCle-Warelndus.,493
F.2d 863, 870 (6th Cir.), cert.denied,419 U. S. 829 (1974) (" The debt or and
debtor i n possession are treated as separate and di stinct entities. . . .

[ T] he debt or does not cease t o exi st as such when he files his petition for
arrangenent and spont aneously beconmes a debtor i n possession. The two
entities exist side by side until the conclusion of the proceeding."

(quoting A. Herzog, BankruptcyLaw--ModernTrends,37 Ref . J. 110-12 (1963))).3

And there is nothing in the Code to suggest that Cle-Ware'sanal ysis i s
out noded. Indeed, recogni zing the duality of the debtor in possessionis

soneti nmes necessary to nmake sense of the Code.

Suppose, for exanpl e, that the debtor i n possession exercises his

ri ght under 11 U. S. C. 881107(a) and 554(a) to abandon unencunber ed property

3Cle-Ware "strongl y di sapprove[d] the practice of appoi nting separate
counsel as attorney for the debtor-in-possession and at the sane tine
conpensati ng anot her attorney at the expense of the bankrupt estateinhis
capacity as counsel for the debtor for [post-petition] services." 433 F. 2d
at 871. But inexpressingthis viewthe court didnot questionthevalidity
of the dual -entity theory; it was i nstead noti vat ed by the pragnmati c concern
t hat a second attorney was usual ly superfluous. Seeid. ("W see novalid
reason why, as ageneral rule, [the debtor's] | egal representationin both
capacities [i.e., as debtor and debtor in possession] should not be
l[imtedto one attorney. . . . Intheordinary situation. . . , there
is noactual or potential conflict of interest requiringor justifying
payment for services of separate attorneys.").
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t hat bel onged to t he debtor pre-petition. Since abandoned property ceases
to be part of the estate, seee.g.InreKillebrew,888 F. 2d 1516, 1520 (5th Cir.
1989), the debtor i n possession no |l onger holds aninterest inthe property.
That being the case, theonly entity whocanlegitimately lay claimtothe
property isthe debtor. Thusthisclearly presents asituationin whichthe
debtor, actingin his capacity as debtor i n possessi on, abandons property
whi ch revests in the debtor quadebtor. See,e.g.,InreService, 155 B. R. 512, 515
(Bankr. E.D. Mb. 1993) (descri bi ng abandonnent as "typically" involving a
situation in which "the trustee or debtor-in-possession rel eases the
[ abandoned] property to the debtor").

Consi der al so 8541(a)(6), which provides that the estate includes
"[ p] roceeds, product, offspring, rents, or profits of or fromproperty of
the estate, except such as are earnings fromservi ces perforned by an
i ndi vi dual debtor after the commencenent of the case.” This statute
pr ecl udes such earni ngs frombecom ng a part of an i ndi vidual chapter 11
debtor's estate. See,e.qg,InreBerke,837 F.2d 293, 295 (7th Cir. 1988); Inre
Fitz-Simmons, 725 F. 2d 1208, 1210-11 (9th Cir. 1984); InreMolinaY Vedia,150
B.R 393, 397-98 (Bankr. S.D. Tex. 1992); InreEl-Amin,126 B. R. 855, 860
(Bankr. E.D. Va. 1991). Since that is so, one nust accept the prem se t hat
at | east for certain purposes an i ndividual chapter 11 debtor wears two

hats: that of debtor in possession (who holdstitletoall property vested

inthe estate), and that of debtor (holdingtitleto non-estate property).

Cf.InreMyrvold,44 B. R. 202, 204 (Bankr. D. M nn. 1984), affd, 784 F. 2d 862 (8th
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Cr. 1986) ("The post-petition receipt of aninheritance by a debtor [prior

to conversion fromchapter 11 to chapter 7] does not by itself constitute

an acqui sition of property by the estate under 8541(a) (7). Anindividualdebtor

andhisestateareseparateentities.” (enphasi s added)). And thereis noreadily
apparent reason why this distinction, which 8541(a)(6) inmplicitly
recogni zes, is not equally validw th respect to non-individual chapter 11
debt ors.

Stating the principlenoregenerally, the very manner i n whi ch
t he bankruptcy estate i s defi ned necessarily inplies that the debtor retains
a status separate fromhis or its status as debtor i n possession. Al though
t he estate i ncl udes nost property i n whichthe debtor held aninterest as
of the commencenent of the case, the Code creates an exceptionfor interests
of the kind described in 11 U S.C. 8541(b) and (c)(2). Seell U S.C
8541(a)(1). Andunless specifiedotherwi sein8541(a), the chapter 7 or 11
debtor' s post-petition property acquisitions belongtothe debtor, not the
estate. SeePatrickA. Casey, P.A.v.Hochman,963 F. 2d 1347, 1351 (10th Cir.
1992) (Section 541(a)(5) and (6) are "exceptions [to] the general rul ethat
post - petition acquisitions are property of the debtor."); InreDoemling,127
B.R 954, 955-56 (WD. Pa. 1991); 11 U.S.C. §8§1207(a) and 1306(a) (enl argi ng
t he estate created by 8541 to i ncl ude nost of the debtor's post-petition
property acquisitions). In addition, property exenpted by i ndi vi dual
debt ors under 8522(b) no | onger belongs to the estate. InreBriggs,143 B. R.

438, 447-48, 27 C.B.C.2d 874 (Bankr. E.D. Mch. 1992). Particularly
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pertinent here is 81141(b), pursuant to which the debtor may acquire
ownershi p of estate property, thereby renoving that property fromthe
estate. Because these variousinterests are by definitionvestedinthe

debt or rather than the debtor i n possession, theentities nust belegally
di stingui shabl e. SeeDoemling,127 B. R at 955 (" The [chapter 11] debtors .

have an identity i ndependent of the bankruptcy estate. . . . The
debtors and the estate are not interchangeable."); idat 956 n.1 ("Section

1306 . . . inplicitly acknow edges that the debtor is separate fromthe

estate and may acquire property interests independent of the estate.")
The trustee cited a case which rejected the reasoni ng i n Doemling.
SeelnreGriseuk,165 B. R. 956, 957-58, 25 B. C. D. 790 (Bankr. M D. Fl a. 1994).
Griseuk addr essed t he questi on of whet her a cause of acti on for personal
injuries that arose post-petition belongedtotheindividual chapter 11
debtor or the estate. Id.at 957. The court ruledin favor of the estate

for essentially two reasons. First, it asserted that in chapter 11, as
opposed to | i qui dati on under chapter 7, "[a]ll of the assets of the debtor,

pre-petition and post-petition, are appliedtothe reorganizationeffort and
must be dealt within the plan for the benefit of creditors.” Id.at 958
(quoting InreBrannan,40 B. R. 20, 22 n.2, 12 B.C.D. 421 (Bankr. N.D. Ga.
1984)) .

Thi s argunment woul d be persuasive i f Griseukwere quoting t he

Code. But as the Suprene Court recogni zed, the Code does not require that
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all assets of the chapter 11 debtor be dedicated to the plan of
reorgani zati on. SeeToibbv.Radloff501 U. S. 157, 115 L. Ed. 2d 145, 154 (1991)
("Because there is no . . . provision in Chapter 11 [conparable to
81322(a)(1)] requiring a debtor to pay future wages to a credi tor, Congress'
concer n about i nmposi ng i nvol untary servitude on a Chapter 13 debtor i s not
rel evant to a Chapter 11 reorgani zation."). And as di scussed above, there
are nunerous Code statutes whichexplicitlyor inplicitly provide that sone

property interests are or can be owned by the debtor, rather than the
estate, while the bankruptcy case is pending. Griseuk'sfirst |ine of
reasoni ng therefore m sses the mark.

The second rati onal e advanced by Griseukf or its hol dingis that
t he chapter 11 "debtor and t he debt or-i n- possessi on are one i nthe sane."”
165 B.R at 958. In nakingthis assertion, the court relied onBildisco,465
U.S. at 528, and TriangleChemicals,697 F. 2d at 1290. Griseuk,165 B. R. at 958.
For the reasons expl ai ned earlier, any support that Bildiscoof fers for this
view i s meager at best.

As for TriangleChemicals,t he court there stated that "the probabl e
intent of [11 U S.C.] section 1101(1) . . . [was that] there [be] no
di stinction betweenthe 'debtor' and the ' debtor i n possession’ (where no
trusteeis appointed)."” 697 F.2d at 1290. But 81101(1), which provides
that the "' debtor i n possessi on' neans debt or except when a person t hat has
qual i fi ed under section 322 of thistitleis servingas trustee," sinply

makes cl ear that inthe absence of atrustee the debtor will act as t he
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debt or i n possession. It affords no sound basis for inferringthat the
debtor's identity is conpletely nerged into that of the debtor in

possessi on. Thus the authority whi chGriseukcites for its "sane-entity"

rationale is, |like Griseukitself, unpersuasive.

I n short, property interests may be hel d by the post-petition
debtor inits ownright (non-estate property) or as debtor i n possession
(estate property). | thereforereject thetrustee' s contentionthat post-
petition property acqui sitions necessarily constitute estate property under
8§541(a)(6) or (7).

Inthis case, those accounts recei vabl e whi ch wer e generat ed pre-
confirmation were either part of the chapter 11 estate by virtue of
8541(a)(1) or, if generated post-petition, becane a part of the estate under
8541(a)(6) or 8541(a)(7). But that is of noavail tothe trustee because
t hose accounts subsequently vested in the Debtor under 81141(b) whenits
pl an was confirnmed.

Wth respect to accounts recei vabl e whi ch may have been gener at ed
post -confirmation, many courts have endorsed the vi ewthat t he estate ceases

exi stence upon plan confirmationif thereis no provision preventing estate
property fromvesting in the debtor. See,e.g.,,PaulingAutoSupply,158 B. R. at
793; InreRoyGoodenPlumbing&SewerCo.,156 B. R. 635, 637, 24 B.C.D. 771, 29
C.B.C. 2d 511 (Bankr. E.D. Mo. 1993); H.R.P.AutoCenter,130 B. R at 256; T.S.P.

Industries, 117 B. R at 377. Under that view, of course, the post-confirmation

accounts recei vabl e coul d not enter the chapter 11 estate under 8541(a)(6)
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or (7). However, | reject that contention as t he Code does not explicitly
so provide. Mreover an estate--like atrust, a corporation or a person--
can exi st without assets. SeeSecurityBankofMarshalltownv.Neiman,1 F. 3d 687,
690 (8th Cir. 1993) ("The [chapter 13] estate can continue to exi st as a
| egal entity after confirmationevenif it holds no property."). Based on
t hese considerations, | previously heldinarulingfromthe benchthat the
vesting of all estate property inthe debtor pursuant to 81327(b) does not
term nate the chapter 13 estate. | see no reason to reach a different
result here.

Al t hough | conclude that the chapter 11 estate survived
confirmation, the fact remai ns that any accounts recei vabl e created after
confirmation coul d only have been t he product of assets belongingtothe
Debt or (who owned everything), not the debtor in possessi on (who owned
not hing). Thus evenif the estate survived confirmation, thereis no basis
for concl udi ng t hat post-confirmation accounts receivable (if any) becane
a part of that estate under 8541(a)(6) or 8541(a)(7).

I n what anbunts to a second alternative position, thetrustee
ci t ed Abbottv.Blackwelder FurnitureCo.,33 B.R. 399 (WD. N. C. 1983) and Inre

Midway,Inc.,166 B. R. 585 (Bankr. D. N.J. 1994) for the proposition "that on

conversionfromllto 7 all of [the] debtors [sic] property at [the] date
of conversionis property of the Chapter 7 estate.” Trustee's Responseto
Obj ection at 7C. These cases do appear to adopt the viewthat the post-

conversi on chapter 7 estate i s determ ned by application of 8541(a) at the
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dat e of conversionto chapter 7. SeeAbbott,33 B. R. at 402-03; Midway,166

B. R. at 590; seealsolnreLindberg,735 F. 2d 1087, 1090 (8th Cir.), cert.denied,

469 U. S. 1073 (1984) (("[I]n a case converted fromchapter 13 to chapter 7,

t he property of the estate consists of all property in whichthe debtor has

an interest onthe date of conversion. See. . . InreStinson,27 B. R 18],
10 B.C.D. 354, 8 C.B.C.2d 16] (Bankr. D. Or. 1982) . . . .");# Stinson,27
B.R at 20 ("In a chapter 13 case convertedto a chapter 7 case. . . [,

8541(a)' s reference to the "commencenent of a case” nust be interpreted as
nmeani ng] the commencenent of the case to which the original case was
converted."). As to this issue, however, | believe that 8348 is
di spositive.

Section 541(a) provides that "[t] he cormencenent of a case . .
. Creates an estate" conprisingthe property interests specifiedtherein.

Such interests are for the nost part described by reference to the

"comrencenent of the case," seell U.S.C. 8541(a)(1), (2), (6) and (7), or

4“The court inLindbergdi d not address t he apparent conflict between
this assertionandits contentioninanearlier casethat, "whenthereis
a conversion, the debtors are deened to have fil ed a Chapter 7 case at the
time the Chapter 13 case was fil ed." Resendezv.Lindquist,691 F. 2d 397, 399
(8th Cir. 1982). 1In any event, it seens that Lindberg was limted by a
subsequent per curiamdeci sion of the Eighth Circuit ina caseinvolving
conversion fromchapter 11 to chapter 7. SeeKochv.Myrvold, 784 F. 2d 862, 863
(8th Cir. 1986) (rejecting as "without nerit" the chapter 7 trustee's
argument "that the date of conversion controls in determ ning what
constitutes property of the bankruptcy estate,” and stating that "the
bankruptcy court [inInreMyrvold44 B. R 202 (Bankr. D. M nn. 1984)] properly
addressed [that] issue[ ]"); Myrvold,44 B. R. at 204 (di stingui shi ngLindberg
based onthe fact that "[t]hereis no provisionin Chapter 11 conparableto
11 U. S.C. 81306").

32



"the date of thefiling of the petition,"seell U.S.C. 8541(a)(5). Wth
exceptions not rel evant here, the conversion of a case fromone chapter to
anot her "does not effect a changeinthe date of thefiling of the petition
[ or] the commencenent of the case.” 11 U S.C. 8348(a). Abbottand t he ot her
cases cited ride roughshod over these provisions by rulingineffect that
for purposes of 8541(a), conversionis tantanount tothe filing of anew
petitioninthe case to which the case converts. Because the anal ysis
of fered by these courts does not heed 8348(a), | reject it. Seelnre
Williamson,804 F. 2d 1355, 1359 (5th G r. 1986) (Section 348(a) "preclude[s]"
treating the date of conversion as the "new|[petition] filing date."); T.S.P.
Industries,117 B. R. at 378 n.1; D. Epstein, ConsequencesofConvertingaBankruptcy
Case, 60 Am Bankr. L. J. 339, 345 (1986) (describing " Lindbergand t he cases
cited therein" as "disturbing"” because 8348(a) "nmakes the date of the
initial filingtherelevant date for nost purposes.”). Mrefaithful tothe

Code i s the viewthat the post-conversion estateinitially consists of

what ever property interests were held by the estate on the date of

conversion. See,e.qg., Calder,973 F.2d at 866; Lybrook,951 F.2d at 137-38;

Bartlett, 149 B. R. at 448-49.°5 ButseeH. R 5116 at 84, 103d Cong. 2d Sess.

SEach of these cases and a nmjor bankruptcy treatise stated or
i mplied that Lindberg,suprap. 29-30, reached a sim |l ar conclusion. See
Calder,973 F. 2d at 865; Lybrook,951 F. 2d at 138; Bartlett,149 B. R. at 447; id.at
448; 2 W Norton, NortonBankruptcyLawandPractice2d,833. 14 n. 76. But Calder,
Lybrookand Bartlett endor sed what m ght be called a "conti nuous-est ate"
t heory, accordingtowhichtheentirety of a chapter 13 estate transforns
into a chapter 7 estate upon conversi on. Lindberg st ands for a very
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(1994) (which amends 8348 to provi de that "property of the estate in[a case
converted fromchapter 13] shall consi st of property of the estate, as of
the date of filing of the petition, that remains inthe possessionof or is
under the control of the debtor on the date of conversion").®

I n concl udi ng, a poi nt whi ch bears enphasi zing is that there was
no pl an provi sion preventing the Debtor fromacquiring (or reacquiring)
ownershipinthe estate property. The pl an havi ng been confirmed, it i s now
toolatetoquestionthevalidity of that transfer of property interests.
Seell U S.C. 81141(a); seealso,e.qg.,Laing,31 F.2d at 1051 (The debtor's
"“confirmed Chapter 11 pl an bi nds hi mas a final judgnment onthe nerits.");
ChattanoogaWholesaleAntiques,930 F. 2d at 463 (" Confirmation of a plan of

reorgani zation. . . has the effect of ajudgnent . . . and res judicata

di fferent proposition--nanely, that a 13-to-7 conversi on establ i shes a new
estate conprising those interests held by thedebtor--not the chapter 13
estate--on the date of conversion. (Though fundanentally different, the
conti nuous-est at e t heory and Lindberg'snew- est ate t heory are not nutual ly
excl usi ve. See Inre Tworek, 107 B.R. 666, 667 (Bankr. D. Neb. 1989)
("[P]roperty of adebtor's Chapter 7 estate after conversi on fromChapt er
13 . . . includes both property of the Chapter 13 estate and 'al | property
i n which the debtor has aninterest onthe date of conversion.' Lindberg,735
F.2d at 1090.")).

6Al t hough t hi s amendnent woul d | argely overrul e cases | i ke Calder,
the nethod utilized by those cases for determning the estate of a converted
case woul d be used if the conversionis "inbadfaith." H R 5116 at 84,
103d Cong., 2d Sess. (1994). Moreover, the amendnment relates only to
conversions fromchapter 13. In conjunctionw th Congress' | ongstandi ng
goal of encouraging individual debtors to proceed under chapter 13 rather
t han chapter 7, see,e.g.,InreBrunson,87 B. R. 304, 307, 18 C. B. C. 2d 402 ( Bankr.
D. N J. 1988), these considerations warrant the inference that the anendnent
was pronpt ed sol ely by policy concerns. Thereis no basis for inferring
fromthe amendnent that Calderm sinterpreted the Code.
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principles bar relitigation of any issues rai sed or that coul d have been
rai sed in the confirmation proceedi ngs."); RepublicSupplyCo.v.Shoaf,815 F. 2d

1046, 1050 (5th G r. 1987) (creditor could not challenge "the propriety or

|l egality of [a chapter 11] confirmati on order™ except by appeal i ng t hat
order); InreHolly's,No. 91-84931, 1994 Bankr. LEXI S 1589 at *62 (Bankr. W D.
M ch. Sept. 30, 1994); InreSt.LouisFreightLines,45 B. R 546, 552-53, 12 B. C. D.

647, 11 C. B.C 2d 1317 (Bankr. E.D. M ch. 1984) ("[I]f the Court were t oday

deci di ng an obj ectionto the confirnmati on of the debtor'splan. . ., we
m ght be constrainedto. . . deny confirmation. But that day has | ong
since passed . . . . The plan was confirmed . . . . The matter is res

judicata."); B. Akerly & C. Ozburn, The Impactof Confirmation and Postconfirmation
Remedies: A Practical Guide, J. Bankr. L. & Prac., Vol. 3, No. 6, 551, 578
(1994) ("The confirmed [chapter 11] planis acontract . . . betweenthe
debtor andits preconfirmation creditors, and i s bi ndi ng and enf orceabl e as
such.").

As the account recei vableis not property of the estate, an order

shall enter dism ssing the notion for authority to conprom se it.

Dat ed: Novenmber 1, 1994.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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